
CUMMINGS PEPPERDINE

+44 7734 057 327 

Green Park House, 15 Stratton Street, 

London W1J 8LQ

www.cummingspepperdine.com

1

CUMMINGS 
PEPPERDINE ON 
THE FINANCIAL  
SERVICES AND 
MARKETS BILL

TABLE OF CONTENTS

Introduction 2

Designated activities 3

Financial promotions - the new regime 4

Cryptocurrencies – what next? 6

Revoking eu law – not just how, but also  
how long? 8

Playing in the sandbox 9

New and additional objectives for the fca 10

The impact on the wholesale markets 11

https://www.cummingspepperdine.com


2

INTRODUCTION 
CHAPTER ONE

The 3rd November 2022 was a significant date 

for the reform of financial services legislation, 

including the Financial Services and Markets  

Act 2000.

This was the date when the Financial Services 

and Markets Bill 2022-2023 (FS Bill) reached 

committee stage, taking it closer to the final 

version.

With that in mind, we have produced a number 

of publications on LinkedIn, which we now 

combine into this one document, to outline the 

changes.

And the changes are potentially big ones.  The 

FS Bill will make meaningful reforms to the 

regulation of the UK financial services sector, 

with many of its measures intended, finally, to 

deal with post-Brexit issues.

These measures include: 

• The establishment of a framework for the 

revocation of financial services retained  

EU law.

• A major reform of the financial promotion 

framework; and

• The inclusion of activities facilitating the 

use of certain stablecoins, where used as a 

means of payment, into the UK’s regulatory 

perimeter.

While there is no set timescale by which the 

FS Bill will complete its passage through both 

Houses of Parliament, it is going to be soon 

enough to merit serious consideration and 

action now.

To help you prepare, Cummings Pepperdine will 

be publishing a series of short notes on some of 

the key measures, telling you what the changes 

might be and how you can prepare for them.

The topics we plan to cover include:

• the designated activities regime;

• financial promotions;

• cryptocurrencies;

• the revocation of EU law which has so far 

been retained;

• sandboxes;

• the objectives and regulatory principles of the 

FCA; and 

• the potential impact on the wholesale 

markets.

 

Read on, and watch our LinkedIn posts and 

publications  for the information and the advice 

you need to prepare for the coming changes.
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DESIGNATED ACTIVITIES
CHAPTER TWO

Financial Services and Markets Bill 2022-2023 

(“FS Bill”) is on the horizon and, as we promised, 

we are helping you to prepare with a series 

short notes on some of the key measures, 

telling you what the changes might be and how 

you can prepare for them.

  

In this note, we look at the designated activities 

regime (“DAR”).

So first, what is the DAR?

DAR is an initiative by HM Treasury to create a 

new regime which will require certain regulation 

of activities and conducts outside the current 

authorisation process (which is set out in 

the Financial Services and Markets Act 2000 

(“FSMA”)) to be regulated.  

Captured within the DAR will be those activities, 

products or conduct that are regulated by 

retained EU law but that are not FSMA regulated 

activities, hence the name “designated” rather 

than “regulated” which is found in existing 

legislation.  One example is short selling, which 

has an EU genesis and remains in force in the 

UK, post-Brexit.

The nature of the DAR means that it will apply to 

apply to a broader range of entities than those 

which are FSMA authorised.  

The FS Bill is the part of the legislative process 

which will amend FSMA in order to create 

the DAR. FSMA to establish the Designated 

Activities Regime (DAR) to allow activities 

related to financial markets to be regulated 

within a framework that is compatible with a 

comprehensive FSMA model. The legislative 

framework for the DAR will be set out primarily 

in a new Part 5A to FSMA.

 

The FS Bill will, among other things:

• allow HM Treasury to designate activities 

relating to financial markets, exchanges, 

instruments, products, or investments so 

that the relevant activities can be brought in 

scope;

• either prohibit anyone from carrying out 

designated activities or stipulate that they 

must take place in accordance with the 

relevant rules; and

• empower for the FCA to make rules 

concerning designated activities.

As for the designated activities themselves, a 

new schedule will be added to FSMA setting out 

examples what may be designated activities (this 

follows what we already have in schedule 2 of 

FSMA which describes regulated activities). 

Designated activities are likely to include:

• activities related to entering into derivative 

contracts;

• engaging in short selling in relation to 

specified financial instruments;

• acting as an originator, a sponsor, an original 

lender, or a securitisation special purpose 

entity in a securitisation;

• offering securities to the public; and

• issuing an instrument that references a 

benchmark.

Watch this space as we bring you the 

information and the advice you need to prepare 

for the coming changes.
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FINANCIAL PROMOTIONS - 
THE NEW REGIME
CHAPTER THREE

 Financial Services and Markets Bill 2022-2023 

(“FS Bill”) is on the horizon and, as we promised, 

we are helping you to prepare with a series 

short notes on some of the key measures, 

telling you what the changes might be and how 

you can prepare for them.

In this note, we look at the changes to the rules 

on financial promotions, which involves the 

establishment of a regulatory gateway through 

which all authorised firms will need to pass 

through this before being able to approve the 

financial promotions of unauthorised firms.  

THE BACKGROUND
Section 21 of the Financial Services and Market 

Act (“FSMA”) imposes a general restriction on the 

communication of financial promotions. 

This means that an unauthorised firm cannot 

communicate a financial promotion unless 

the promotion has been approved by an 

authorised firm.

However, the FCA has identified cases of 

authorised firms failing to satisfy its requirements 

when approving the financial promotions of 

unauthorised persons and approving financial 

promotions that relate to products that are 

beyond their sphere of expertise. 

This has led the government to believes that 

the simple requirement for an authorised 

firm to approve unauthorised firms’ financial 

promotions is not enough.  For example, there 

is no specific process through which a firm must 

be assessed as suitable and competent before it 

is able to approve unauthorised firms’ financial 

promotions.

NEW SECTION 21 GATEWAY 
FOR PROMOTION 
APPROVALS
In June 2021, HM Treasury confirmed its 

intention to establish a regulatory gateway 

for the approval of unauthorised persons’ 

promotions.  And the legislative changes which 

will be needed have been introduced in the Bill

In summary, the new approval regime will 

involve the imposition of a new financial 

promotion requirement (FPR) on all new and 

existing authorised firms.  Only those firms that 

apply for a variation or cancellation of the FPR, 

will be able to approve financial promotions .  It 

is hoped that after a short transitional period, 

that the gateway will launch by March 2023.  

The FCA confirmed its final policy approach 

relating to financial promotion lifecycle in 

Chapter 4 of PS22/10 and the rules changes will 

take effect on 1 February 2023.

Two options for creating a regulatory gateway 

have been proposed.

Option 1 would the restrict approval of 

unauthorised firms’ financial promotions by 

imposing requirements on authorised firms.  

This is HM Treasury’s preferred option.

Option 2 would make the approval of financial 

promotions communicated by unauthorised 

persons as a regulated activity.  This means that 

firms wanting to approve financial promotions 

would have to have Part 4A permission from the 

FCA before they could undertake the activity. 

The introduction of a regulatory gateway will 

remove the general ability of unauthorised 

persons to communicate financial promotions 

that have been approved by authorised firms.  
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Indeed, a requirement will be imposed on 

all authorised firms preventing them from 

approving promotions unless permitted to do 

so by the FCA.  This means that unauthorised 

persons are only able to communicate their 

own financial promotions if these have been 

approved by an authorised firm which has had 

the requirement on it not to approve financial 

promotions varied or cancelled.

An authorised person which wants to undertake 

approval of financial promotions will need to 

submit a variation of permission to the FCA.

EXEMPTIONS
There are, as always, some exemptions.  The 

new section 21 gateway will not apply to:

1. firms approving the financial promotions 

of an unauthorised person within the same 

group;

2. authorised firms’ own promotions for 

communication by unauthorised persons; 

and

3. Principals approving financial promotions for 

their appointed representatives; 

Unauthorised persons will continue to be able 

to communicate any financial promotion that 

was approved before the implementation of 

this gateway provided the promotion remains 

unchanged and continues to comply with 

FCA rules.

Watch this space as we bring you the 

information and the advice you need to prepare 

for the coming changes.
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The Financial Services and Markets Bill 2022-

2023 (“FS Bill”) is on the horizon and, as we 

promised, we are helping you to prepare with 

a series of short notes on some of the key 

measures, telling you what the changes might 

be and how you can prepare for them.

In this note, we look at the proposed matters in 

relation to cryptocurrencies.  

THE CURRENT STATE  
OF PLAY
The existing UK legislative framework was not 

developed with the regulation of cryptoassets in 

mind, a point which the regulators understand 

and are working on.

At the moment, the FCA has applied the 

existing legislation to cryptoassets in certain 

circumstances.  It has also joined HM Treasury 

and the Bank of England (joined to form the 

Cryptoassets Taskforce) to develop a regime for 

cryptoassets (including stablecoins).  As a first 

step, the Cryptoassets Taskforce has given us 

their definition of cryptoassets (to be amended 

by the FS Bill, as set out below) and the FCA has 

produced guidance to categorise tokens.  

The FS Bill makes significant changes to 

the regulation of cryptoassets. This was 

always going to be the case, and indeed 

HM Treasury made clear in a January 2021 

paper, that changes were coming, saying 

that any adjustments to the regulation of 

cryptoassets should be incremental, phased 

and proportionate to regulation that is sensitive 

to risks posed and responsive to new market 

developments.  HM Treasury stated that this 

approach must be rooted in the principle of 

“same risk, same regulatory outcome”.

THE FS BILL
We saw mention of developments to create 

a cryptoassets regulatory regime in the 

Queen’s Speech of 2022 which talked about 

as “harnessing the opportunities of innovative 

technologies in financial services, including 

supporting safe adoption of cryptocurrencies”.

DEFINITION OF 
CRYPTOASSETS
The Bill will redefine cryptoassets with a very 

wide technology neutral definition which is 

intended to catch all types of cryptoassets.  

This is a clear demonstration of HM Treasury’s 

intention for all cryptoassets to be regulated 

under FSMA.

The new, intended definition of cryptoassets 

will be:

 

”any cryptographically secured digital 

representation of value or contractual rights 

that— (a) can be transferred, stored or traded 

electronically, and (b) that uses technology 

supporting the recording or storage of 

data (which may include distributed ledger 

technology).”

DEFINITION OF DIGITAL 
ASSET SETTLEMENT
The FS Bill also gives us a new concept of a 

digital settlement asset, which is defined as a 

digital representation of value or rights, whether 

or not cryptographically secured, that satisfies 

the following conditions:

 

• it can be used for the settlement of payment 

obligations;

CRYPTOCURRENCIES –  
WHAT NEXT?
CHAPTER FOUR
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• it can be transferred, stored or traded 

electronically;

• it uses technology supporting the recording 

or storage of data (which may include 

distributed ledger technology).

 

The FS Bill includes sections on the regulation 

of payment systems using digital settlement 

assets, digital settlement asset service providers 

and service providers to digital settlement asset 

systems.  The Payment Services Regulator 

will be the body which will regulate payment 

systems using digital settlement assets.

STABLECOINS
Stablecoins are also a feature of the FS 

Bill, which follows a commitment by the 

Government to bringing activities facilitating 

the use of certain stablecoins, where used as 

a means of payment, into the UK regulatory 

perimeter. 

While there is no mention in the Bill itself 

of stablecoins per se, it is clear from the 

explanatory note that the definition has been 

drafted widely enough to cover both stablecoins 

and other digital assets.  In addition, HM 

Treasury will be given the power to amend this 

definition to reflect developments.

WHAT POWERS WILL 
REGULATORS BE GIVEN?
The Bill, when enacted, will give HM Treasury 

the power to establish an FCA authorisation 

and supervision regime, which draws broadly 

on existing electronic money and payments 

regulation, to mitigate conduct, prudential and 

market integrity risks for issuers of, and payment 

service providers using, stablecoins.

In addition, it will enable HM Treasury to 

recognise the operators of systemic payment 

systems and systemic service providers using 

digital settlement assets for regulation by the 

BoE, subject to meeting relevant thresholds 

and following HM Treasury’s publication of a 

recognition order. The aim here is to allow 

the Bank of England to regulate and supervise 

systemically important stablecoin payment 

systems and related service providers to mitigate 

financial stability risk.

As far as changes to the existing rules go, HM 

Treasury will be given the power to amend 

or disapply existing FCA or PRA rules in areas 

which relate to financial stability, the aim being 

to avoid relevant systemic stablecoin firms being 

subject to conflicting requirements. 

OTHER LEGISLATIVE 
CHANGES
The nature of the proposed changes is such that 

HM Treasury will need to amend the Financial 

Services and Markets Act 2000 (Financial 

Promotion) Order 2005 and the Financial 

Services and Markets Act 2000 (Regulated 

Activities) Order 2001 to bring cryptoassets 

within the regulatory perimeter. 

 

These will include extending the financial 

promotion regime to encompass the promotion 

of certain types of unregulated cryptoassets 

and bringing in new financial promotion rules 

for high-risk investments, which includes 

cryptoassets that are being brought within 

scope of the regime.
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REVOKING EU LAW –  
NOT JUST HOW, BUT ALSO 
HOW LONG?
CHAPTER FIVE

The Financial Services and Markets Bill 2022-

2023 (“FS Bill”) is on the horizon and, as we 

promised, we are helping you to prepare with 

a series of short notes on some of the key 

measures, telling you what the changes might 

be and how you can prepare for them.

  

In this note, we look at the proposed revocation 

of retained EU law.  

It’s taken a few years since the Brexit 

referendum was held, but here we finally are 

with plans set out in the FS Bill.  The intention 

is to establish the legislative framework for 

the revocation of all EU retained law relating 

to financial services.  Not only this, but the 

FS Bill sets out plans for a transition to new 

requirements under the regime which we 

currently have in place under the Financial 

Services and Markets Act 2000 (“FSMA”). 

The FS Bill shows us that HM Treasury’s aim is to 

transfer this retained EU law to the regulators’ 

rules or to legislation as appropriate.  

First, it sets out a list of the legislative acts 

that will be repealed under the proposed 

new framework. These acts include all level 1 

onshored EU regulation, statutory instruments 

that reflect the implementation of EU law, 

provisions made under EU directives and 

specified provisions in FSMA.  This list is found in 

Schedule 1 of the FS Bill.

 

The new framework will give HM Treasury 

the power to make targeted modifications 

to retained EU law during what has been 

designated as the “transitional period”. This 

“transitional period” is set for each piece 

individual of legislation, as it is the period ending 

with the revocation of a piece of legislation.

The power to modify extends to introducing 

different modification and disapplication 

regimes for retained EU law, as well as 

appropriate procedural requirements 

surrounding these regimes.

HM Treasury will also be able to exempt 

regulators from the requirements to conduct a 

consultation and cost-benefit analysis where the 

most appropriate course of action is deemed 

to be to replace the retained EU law with rules 

that are materially the same as what has been 

revoked.

As for the timing of this, HM Treasury states 

that it does not expect to being revoking 

the individual parts of Schedule 1 unless the 

regulators have already drafted and consulted 

on those rules which are ready to be enforced.  

In reality, this is the beginning of a long process 

and since it is expected that it will take a number 

of years to revoke retained EU law, we are likely 

to see at least one general election during that 

time and possibly a change of Government.
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PLAYING IN THE SANDBOX
CHAPTER SIX

The Financial Services and Markets Bill 2022-

2023 (“FS Bill”) is on the horizon and, as we 

promised, we are helping you to prepare with 

a series of short notes on some of the key 

measures, telling you what the changes might 

be and how you can prepare for them.

  

In this note, we look at financial markets 

infrastructure (“FMI”) sandbox developments.

The FMI Sandbox is a sandbox-style which 

allows participants to make use of exemptions 

from or modifications to existing legislation 

to allow them to test products so that the UK 

authorities can build a better understanding 

around necessary legislative changes.

It’s good news. It shows us that the government 

is aware that technology can deliver significant 

improvements in financial markets.  Not only 

that, but it seems that the Government wants 

to make sure that technological neutrality 

remains at the core of its approach to changing 

legislation.  This approach can also be seen 

in the FS Bill sections relating to cryptoasset 

regulation.  We have given details of this in 

Chapter Four of this series of publications.

So, what will the FS Bill do?

Firstly, it will allow HM Treasury to set up one or 

more FMI sandboxes to allow firms to test and 

adopt new technologies and practices. Plus, 

while the firms which participate will be subject 

to temporary modifications to legislation, where 

the legislation we have does not accommodate 

such activities or is ambiguous as to whether or 

not it can be accommodated.

Secondly, it allows HM Treasury to make 

permanent changes to legislation on the basis 

of what is learned in each FMI sandbox.

Looking again at this part of the FS Bill together 

with the changes to cryptocurrencies, it is 

worth noting that HM Treasury will be granted 

the power to introduce bespoke rules on the 

regulation of payments, including the settlement 

of crypto assets.  Firms involved in these 

activities may be interested in the proposed FMI 

sandboxes.
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NEW AND ADDITIONAL 
OBJECTIVES FOR THE FCA
CHAPTER SEVEN

The Financial Services and Markets Bill 2022-

2023 (“FS Bill”) is on the horizon and, as we 

promised, we are helping you to prepare with 

a series of short notes on some of the key 

measures, telling you what the changes might 

be and how you can prepare for them.

All this leads to the question, what does the 

FCA want to achieve?  In this note, we look at 

the proposed amendments to the regulatory 

framework that governs the FCA and the PRA, 

noting that, in particular, the reason that the FS 

Bill intends to make additions to the regulators’ 

statutory objectives and regulatory principles is 

to strengthen the accountability mechanisms 

that apply to the regulators.

 

As with other sections of the FS Bill, the 

Financial Services and Markets Act 2000 

(“FSMA”) will come in for some reform in this 

area as well.

The FS Bill will amend FSMA to introduce a 

secondary objective for the FCA to provide 

greater focus on medium to long-term growth 

and international competitiveness.  This 

objective is new and is included because, 

as is explained in the explanatory notes, the 

Government does not want the FCA to act in a 

way which benefits short-term competitiveness 

at the cost of long-term growth.

Another new regulatory principle is the new net 

zero regulatory principle.  Here, the FS Bill will 

introduce this new regulatory principle to ensure 

that the regulators have regard to the UK’s net 

zero emissions target, in compliance with section 

1 of the Climate Change Act 2008 (“CCA”) when 

discharging their general functions.  

Section 1 of the CCA provides for meeting the 

target set for 2050 to lower the net UK carbon 

account, this account being calculated by 

looking at both net UK emissions of carbon 

dioxide and net UK emissions of each of the 

other targeted greenhouse gases.

These parts of the FS Bill are a continuation of 

the considerations set out in an HM Treasury 

review from November 2021 which announced 

plans to legislate to introduce a new secondary 

objective for the PRA and the FCA relating to 

growth and international competitiveness.

The third change is to improve the 

accountability of the FCA.  It will be required 

to make formal responses to HM Treasury 

recommendations and explain the action that 

it has taken or intends to take in accordance 

with the recommendation, or the reasons why 

it has not acted or does not intend to act in 

accordance with the recommendation.

The FCA will also be required to provide 

information in their public consultations on any 

engagement they have had with the statutory 

stakeholder panels before that consultation 

Similarly, the FCA will have to publish 

information in its annual report on how it has 

engaged with the statutory stakeholder panels.

And in an effort to co-ordinate the powers that 

be, the FCA will need to notify the Treasury 

Select Committee whenever it publishes a 

consultation. 



11

THE IMPACT ON THE 
WHOLESALE MARKETS
CHAPTER EIGHT

The Financial Services and Markets Bill 2022-

2023 (“FS Bill”) is on the horizon and, as we 

promised, we are helping you to prepare with 

a series of short notes on some of the key 

measures, telling you what the changes might 

be and how you can prepare for them.

In this note, we turn our attention to the 

wholesale markets and look at the proposed 

reforms to the UK’s capital markets.

The first question to ask, is what are these 

changes intended to achieve?  The answer is 

that the FS Bill aims to remove restrictions on 

trading in wholesale markets and to promote 

investment.  Laudable aims in an area where 

liquidity is key.

 

The FS Bill will do this by amending MiFIR, as it is 

in force in the UK, to reflect the outcome of HM 

Treasury’s Wholesale Markets Review (“WMR”). 

So, what are these amendments? Well, they 

relate in the main to the following:

 

• the removal of the share trading obligation;

• the replacement of the pre-trade 

transparency waiver regime and the removal 

of the double volume cap;

• revisions to the definition of a systematic 

internaliser;

• the removal of restrictions on midpoint 

crossing for trades;

• the alignment of the derivatives trading 

obligation (DTO) with the clearing obligation 

under EMIR, as it is in force in the UK;

• exempt for post-trade risk reduction services 

from the DTO;

• give the FCA the permanent power to modify 

or suspend the DTO;

• simplify the transparency regime for fixed 

income and derivatives; and

• simplify the position limits regime.

Other amendments will be made to EMIR, as 

it is in force in the UK, which will give the Bank 

of England the power to disapply the clearing 

obligation from transactions that stem from a 

post-trade risk reduction service.

 

As with other topics set out in the FS Bill, the 

provisions are built on former consultations and 

publications.  In this instance, it builds on details 

which HM Treasury announced in March 2022 

in response to suggestions made by the WMR.
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We have taken great care to ensure the accuracy of this document. However, it is written in general terms, is for general 

guidance and does not constitute advice in any form. You are strongly recommended to seek specific advice before taking 

any action based on the information it contains. No responsibility can be taken for any loss arising from, action taken or 

refrained from on the basis of this publication. Nothing within this document may be copied, re-printed or similar without prior 

written permission from Cummings Pepperdine LLP.

THE TEAM
Cummings Pepperdine is a leading advisor in 

crypto. We are one of a select few that advises a 

large and diverse global client base in the crypto 

space and the only to provide a complete 

crypto solution building on the three key areas 

of law, tax and FCA with legal underpinning at 

every point.

 

In law, we have a team of qualified and 

regulated solicitors and a barrister who retains 

right of audience.

 

In tax, we have one of the only crypto tax 

advisors who is both a qualified solicitor and 

qualified chartered accountant.

 

In regulation, our team comprises specialists in 

crypto compliance monitoring structures and 

governance oversight who are known to the 

FCA for the quality of their work.

 

The team is led by Claire Cummings, a leading 

solicitor specialising in crypto law and the 

current and evolving regulation. Claire is on 

the advisory boards of a crypto exchange and 

an NFT gaming guild and is also a member of 

the Global Digital Finance working group on 

stablecoins. Claire has also acted as compliance 

officer, MLRO and director of an FCA regulated 

fund manager and qualified under SIB to trade 

derivatives. As a leading expert in crypto, Claire 

is a sought after speaker and has published 

multiple articles on the legal and regulatory 

issues surrounding cryptocurrencies and the 

crypto eco-system. Claire is named at the Top 

10 influencer in London for hedge funds (2&20, 

2022) and is included in the CityWealth  

Crypto Top 100

Claire Cummings

Click here now to make it all work Watch our introductory video

The Cummings Pepperdine Online Training Programme, includes sections focussing on 
Financial Services and Markets Bill, has been designed by a specialist board of compliance 
consultants, solicitors, chartered accountants, tax advisors and regulatory consultants.  
We believe that we are the only firm which offers training created by this range of  
qualified advisors.
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https://www.youtube.com/watch?v=rf-TBMOViN0
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