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INTRODUCTION
The Alternative Investment Fund Managers Directive (AIFMD) 

came into force on 22 July 2013, with the result that all 

alternative investment fund managers (AIFMs) must (subject 

to quite limited exemptions) be appropriately authorised 

to manage alternative investment funds (AIFs) which are 

established or marketed in the UK and the UK.  Post-Brexit, the 

application of the AIFMD in the UK applies, but as the UK is not 

part of the UK the rules on cross border marketing to no apply 

in relation to the UK but instead only the UK member states.

In this publication therefore we look only at the AIFMD in 

relation to the UK

WHAT IS AN AIFM?
An AIFM is anyone who, at a minimum, either performs 

portfolio management services or risk management services 

for an AIF and an AIF means virtually any fund, regardless of 

structure, jurisdiction or investment strategy, other than a 

UCITS fund. Please note that this briefing will use ‘AIF’ and 

‘fund’ interchangeably. 

HOW CAN I MARKET INTO THE UK?
The below summarises the conditions which must be met by 

non-UK managers marketing non-UK funds into the UK. 

Firstly, however, we will touch briefly upon the definition of 

marketing under the AIFMD and reverse solicitation, which 

continues to be permitted under the AIFMD.

AIFMD: 
MARKETING 
FUNDS INTO 
THE UK FOR US 
MANAGERS 
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WHAT IS ‘MARKETING’ AND 
REVERSE SOLICITATION?
Marketing for AIFMD purposes, means any 

offering or placement of shares/units in AIFs 

at the initiative of the AIFM or on behalf of the 

AIFM to or with UK investors. 

The use of third party marketing agents will 

not circumvent the provisions of the AIFMD.  

By including ‘on behalf of the AIFM’ within the 

definition, the AIFMD will capture marketing 

by third party distribution or placement agents 

and a manager will therefore be subject to 

the AIFMD marketing rules. Furthermore, the 

manager will effectively be responsible for 

compliance with the AIFMD by such distribution 

or placement agents.

The above definition does indicate, however, 

that passive marketing, or reverse solicitation, is 

not considered ‘marketing’ under the AIFMD i.e. 

if an investor approaches the manager about 

investing in a fund without prior solicitation, 

then on that basis the manager would 

seemingly not need to comply with the AIFMD 

as such marketing would not be at the initiative 

of the manager.  

There is no firm guidance as to what constitutes 

reverse solicitation and a manager intending to 

rely on reverse solicitation will need to ensure 

that procedures and policies are put in place to 

clearly demonstrate that a particular UK investor 

invested in the fund on this basis. It will also 

need to ensure that follow up communications 

with such an investor do not result in active 

marketing, for example, of another fund. It is 

also important to note that reverse solicitation is 

construed tightly by the UK’s FCA. For example, 

according to FCA guidance, documentation 

available on a publicly accessible website is 

not considered to be sent at the initiative of an 

investor; thus, open websites with free access 

to application forms and offering documents 

may prejudice reliance on the passive marketing 

exemption.  We add the very clear warning that 

reverse solicitation is a tricky area and not one 

which we suggest clients pursue other than in 

certain limited circumstances.

If a manager is unwilling to rely on reverse 

solicitation, then a non-UK manager will need 

to market in accordance with existing private 

placement regimes for the reasons set out 

below.

MARKETING UNDER 
THE NATIONAL PRIVATE 
PLACEMENT REGIME 
(“NPPR”)
Where a non-UK manager wants to market a 

non-UK fund into the UK, it will need to market 

its fund under UK’s national private placement 

regime and also in accordance with UK 

marketing rules.  

MARKETING IN THE UK
AIFMD Private Placement Regime

The AIFMD imposes a number of conditions 

upon private placement regimes, which must 

be met for a non-UK AIFM to be able to market 

its AIFs in the UK.  These include the need for 

the fund to be notified to the FCA and for the 

manager to comply with certain requirements, 

namely the disclosure obligations, transparency 

requirements and annual reporting obligations 

of the AIF.  

Pre-marketing

The FCA has given guidance on when a fund 

has arrived at the point where it exists in 

sufficient form to be marketed.  This guidance, 

which aligns with the definitions in the AIFMD, 

say that as the prescribed documentation and 

information required for notification to the 

FCA should be in materially final form before 

the AIFM may apply for permission to market 

an AIF, any communications relating to this 

draft documentation should not fall within the 

meaning of an ‘offer’ or ‘placement’.  Thus, a 

fund may be able to be pre-marketed at this 

initial stage.

Disclosures to investors

The manager is required to make initial and on-

going disclosures to investors, which includes 

information on all fees, charges and expenses 
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directly or indirectly borne by investors (as 

well as maximum amounts) and details of any 

preferential treatment provided to an investor or 

any special arrangements, such as side pockets.  

This will mean that offering documents will 

be required to contain certain obligatory 

disclosures and managers will need to make a 

checklist of AIFMD disclosure requirements and 

update offering memoranda and all marketing 

documentation where appropriate.

Transparency requirements

The manager must make an annual report 

available for each fund it markets, which 

must include disclosures in relation to the 

remuneration and management fees paid by the 

manager to its staff (including the total amount 

of carried interest payments made). 

Reporting obligations to the FCA

The manager is required to report regularly 

to the FCA in relation to the percentage of 

the fund’s assets which are subject to special 

arrangements arising from their illiquid nature 

and also reporting in relation to the main 

categories of assets in which the fund invests. 

Disclosure obligations on acquiring 
control of a company

If the fund acquires control (i.e. 50% or more 

of the voting rights) of a listed or unlisted UK 

company, certain disclosure and notification 

requirements will be applied, including the 

‘asset-stripping’ provisions of the AIFMD, which 

the manager must make to the company, its 

shareholders and the FCA.

Notification to the FCA

An AIFM may market an AIF in the UK managed 

by it by submitting a notification to the FCA in 

prescribed form.

The notification requires confirmation from 

the manager that the management of the fund 

complies with the relevant conditions set out 

in the Alternative Investment Fund Managers 

Regulations 2013 (as amended), the regulations 

implementing the AIFMD into UK law. 

These conditions vary depending on whether or 

not the manager is a ‘small’ AIFM i.e. broadly an 

AIFM who manages leveraged assets of below 

€100m (such as a small hedge fund) or who 

manages unleveraged assets of below €500m 

where there are no redemption rights within 

five years of initial investment in the AIFs (for 

instance, a typical private equity fund).

FCA RULES
Marketing a fund in the UK comprises two 

activities which are regulated by the FCA – 

advising on investment and arranging deals in 

investments.  As an AIF is a type of investment 

regulated by the FCA, anyone marketing an AIF 

in the UK will need to be appropriately regulated 

or find an exemption (which may include that 

for overseas persons).  The paragraph above on 

pre-marketing is also relevant.

Regulation can be direct from the FCA or, where 

the marketer is doing no more than advising 

or arranging, as an appointed representative.  

For more details, see our Pep Publications 

on appointed representatives and regulatory 

hosting platforms.
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We have taken great care to ensure the accuracy of this document. However, it is written in general terms, is for general 

guidance and does not constitute advice in any form. You are strongly recommended to seek specific advice before taking 

any action based on the information it contains. No responsibility can be taken for any loss arising from, action taken or 

refrained from on the basis of this publication. Nothing within this document may be copied, re-printed or similar without prior 

written permission from Cummings Pepperdine LLP.

THE TEAM
Cummings Pepperdine is a leading advisor in 

crypto. We are one of a select few that advises a 

large and diverse global client base in the crypto 

space and the only to provide a complete 

crypto solution building on the three key areas 

of law, tax and FCA with legal underpinning at 

every point.

 

In law, we have a team of qualified and 

regulated solicitors and a barrister who retains 

right of audience.

 

In tax, we have one of the only crypto tax 

advisors who is both a qualified solicitor and 

qualified chartered accountant.

 

In regulation, our team comprises specialists in 

crypto compliance monitoring structures and 

governance oversight who are known to the 

FCA for the quality of their work.

 

The team is led by Claire Cummings, a leading 

solicitor specialising in crypto law and the 

current and evolving regulation. Claire is on 

the advisory boards of a crypto exchange and 

an NFT gaming guild and is also a member of 

the Global Digital Finance working group on 

stablecoins. Claire has also acted as compliance 

officer, MLRO and director of an FCA regulated 

fund manager and qualified under SIB to trade 

derivatives. As a leading expert in crypto, Claire 

is a sought after speaker and has published 

multiple articles on the legal and regulatory 

issues surrounding cryptocurrencies and the 

crypto eco-system. Claire is named at the Top 

10 influencer in London for hedge funds (2&20, 

2022) and is included in the CityWealth  

Crypto Top 100

Claire Cummings

Click here now to make it all work Watch our introductory video

The Cummings Pepperdine Online Training Programme, includes sections focussing on 
AIFMD: Marketing Funds into the UK and EEA for US Managers, has been designed by a 
specialist board of compliance consultants, solicitors, chartered accountants, tax advisors 
and regulatory consultants. We believe that we are the only firm which offers training 
created by this range of qualified advisors.
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